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Name of Importer/Party/Noticee: M/s CARGORIGIN (IEC Code lllOO06641)

MR

q6 vhMa®MqaarO©© ara }, asb wM bBq R:vi@a grail
§WaTtn+fBZ© witarfhw!@afilfhm 1962 dtwo 128(1)+a§aqH aTMdtdqWT dt
aTtIla + vra faqt & Htm dba !!@~%TW (wftu), WTB aTa +M gbITu@Vga qTqTQa, aT.

war, fhaT - UVB, q§HTy -400707 at dt qr ma iI &Nta gt vfhiT q §tHt wfM Gat

rfhwF@(wjt©) fhmTqdt, 1982 balaTI %mR. 1 +@g©qdt wtt qTf&lWtta w mgr@
Ifts b©q+l.50 wr&xn@rvtqmrrqqWTT Gat vrvqqF aTM VI Hd q©VfRWTHft

\rTbttlqfaqW aT&ndtufRf©g$tqTdt{at§Hw©rqrw =#tHb©qg1.50wM@rvfq:#
@rrqrqTMTatiTfb©rqmq$taafOfhn1970 dIalq9 1,q€6$dmfaf+ufftafhaTrmt
!©fhhr WaT&#f&TKWfta@+am®fMWfta af#ffa®+a©,q!@qqTTfab Wr +
fBqT6 Bt+ w qT+ TT+ q!@ $ 7.5% vr, a-m#aaqTTf%#€dtHfB©Ta§t+qtqTTf%©r HTTaT q

MFrI

1)

2)

3)

ORDER-IN-ORIGINAL

This copy is granted free of charge for the use of the person to whom it is issued.

An appeal against this order lies with the Commissioner of Customs (Appeal), Jawaharlal

Nehru Custom House, NhavaSheva, Taluka: Uran, Dist: Raigad, Maharashtra – 400707

under section 128(1) of the Customs Act, 1962 within sixty days from the date of

communication of this order. The appeal should be in duplicate and should be filed in

Form CA-1 Annexure on the Customs (Appeal) Rules, 1982. The Appeal should bear a

Court Fee stamp of Rs.1.50 only and should be accompanied by this order or a copy

thereof. If a copy of this order is enclosed, it should also bear a Court Fee Stamp of Rs.

1.50 only as prescribed under Schedule 1, items 6 of the Court Fee Act, 1970.

Any person desirous of appealing against this decision or order shall, pending the appeal,

make payment of 7.5% of the duty demanded where duty or duty and penalty are in

dispute, or penalty, where penalty alone is in dispute.

1)

2)

3)

Brief Facts of the Case:
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e
M/s CARGORIGIN (IEC Code 1110C)06641) having their registered

address at 37, ADITYA NAGAR, A.B ROAD, INDORE, MADHYA PRADESH-
452001had imported “Poclcet Spray , Spray Pump for lotion, Soap and
other toiletries dispensers” etc.The import of goods viz. "Pocket Spray, Spray
Pump for lotion, Soap and other toiletries dispensers" were mis-classified under
CTH 39231090 as Soap Dispenser with BCD @15%.However, the subject goods
are rightly classifiable under C:TH 9616 as "Scent spray and similar toilet spray
and mounts and head therefor" with BCD @20%.

+

2. The relevant parts of C:TH 9616 are tabulated below:

TABLE-A

Chapter or Heading or
sub-heading or tariff

item

Description of goods BCD
rate

96161010 Scent sprays and similar toilet sprays 20c70

20(yo

20c3/o

96161020

96162000

Mounts and heads

Powder-puffs and pads for the
application of cosmetics or toilet

3. The explanatory note to Tariff Head 9616 reads as follows:

“Scent sprays and similar toilet sprays, and mounts and heads thereof,
powder- puffs and pads for the application of cosmetics or toilet
preparations. ”

This heading covers:

(i) Scent, brilliantine and similar toilet sprays, whether of the table or
pocket type, and whether for personal or professional use. They consist of a
reservoir, generally in the form of a bottle (of glass, plastic, metal or other
material), to which fixed the mount; this mount incorporates the dead (which
its spray forming mechanism) and a pneumatic pressure bulb (sometimes
enclosed in as textile net) or a piston device.

(ii) Mounts for toilet sprays.

(iii) Head-pieces for toilet sprays,

4. During the course of Post clearance Audit of Bills of Entry, it has been
prima facie noticed that the importer has imported are "Micro Pumps for Lotion
dispenser, Soap dispenser, Lotion pumps, Spray Pumps, Scent Sprays and
Similar Toilet Sprays and Mounts and Heads there for etc."However, these
items are correctly classifiable under CTH 9616. The details of description of
goods, Bills of Entry, applicability of corrected BCD amount, are as per Table-
B

Table B

Sr. I BE no. & I CTU
No ! date assessed

Item
Descriptio
n

Total
assessabl

valuee

Assessed
2040T2

Total
Duty-
Assesse
d
427.8

Actual
duty
payabl
e
896.87

Duty
differenc
e

469.074886n6
dated
13.09.201
9

3923 lod
0

bYat
8302
washing
liquid
soa
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e
a

dispenser
lastic

Total
469.07

5. Accordingly, consultative letter was issued to the importer for payment of
short levied duty along with applicable interest and penalty, the Importer was
advised to pay the Differential BCD amounting as per Table-B-A along with
interest and penalty within 15 days of the receipt of the consultative letter in
terms of Section 28(4) of the Customs Act 1962. The importer was further
advised to avail the benefit of lower penalty in terms of Section 28(5) of the
Customs Act 1962, by early payment of short paid duty along with applicable
interest and penalty. The Consultative Letter was issued in terms of the Pre-
Notice Consultation Regulations, 2018. However, the importer has not
responded till date.

6. This mis-classification h.as led to loss to the Government exchequer
amounting to and accrued monetary benefits to the Importer. Therefore, it
appears that importer has intentionally mis-classified the imported goods
under CTH as declared in Table-B- A with sole purpose to evade legitimate
Customs duty whereas it should have been rightly classifiable under Tariff
Head 96161020 and thus the provisions of Section 28 (4) are invokable in this
case

7. Hence Importer is liable to pay applicable interest under section 28 AA of
Customs Act, 1962 and penalty under 114A of Customs Act, 1962 as detailed
in Table-B- ’'A" to this notice.

8.1 Relevant Legal Provisions pertaining to import and importer:

(i) SECTION 111. Confiscation of improperly imported goods, etc.

The following goods brought from a place outside India shall be liable to
confiscation: -

(m) any goods which do not correspond in respect of value or in any other
particular with the entry made under this Act or in the case of baggage with
the declaration made under section 77in respect thereof, or in the case of goods
under transshipment, with the declaration for transshipment referred to in the
proviso to sub-section (1) of section 54.

(ii) SECTION 112. Penalty for improper importation of goods, etc. Any
person) -

(a) who, in relation to any goods, does or omits to do any act which act or
omission would render such goods liable to confiscation under section 111, or
abets the doing or omission of such an act, or

(b) shall be liable, -

(i) in the case of goods in respect of which any prohibition is in force under this
Act or any other law for the time being in force, to a penalty "/not exceeding
the value of the goods or five thousand rupees), whichever is the greater;

(ii) in the case of dutiable goods, other than prohibited goods, subject to the
provisions of section 114A, to a penalty not exceeding ten per cent of the duty
sought to be evaded or five thousand rupees, whichever is higher:

(iii) SECTION 114A: Penalty for short-levy or non-levy of duty in certain
cases. Where the duty has not been levied or has been short levied or the
interest has not been charged or paid or has been part paid or the duty or
interest has been erroneously refunded by reason of collusion or any
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•
wi11fulmis- statement or suppression of facts, the person who is liable to pay
the duty or interest, as the case may be, as determined under sub-section (8) of
section 28 shall also be liable to pay a penalty equal to the duty or interest so
determined :

+

(iv) SECTION: 114AA. Penalty for use of false and incorrect material. If a
person knowingly or intentionally makes, signs or uses, or causes to be made,
signed or used, any declaration, statement or document which is false or
incorrect in any material particular, in the transaction of any business for the
purposes of this Act, shall be liable to a penalty not exceeding five times the
value of goods.)

8.2. SECTION 28: Recovery of duties not levied or short-levied or
erroneously refunded. -

(4) Where any duty has not been levied or has been short-levied or erroneously
refunded, or interest payable has not been paid, part-paid or erroneously
refunded, by reason of, -

(a) Collusion; or

(b) Any willfulmis-statement; or

(c) Suppression of facts,

by the importer or the exporter or the agent or employee of the importer or
exporter, the proper officer shall, within five years from the relevant date, serve
notice on the person chargeable with duty or interest which has not been so
levied or which has been so short-levied or short-paid or to whom the refund
has erroneously been made, requiring him to show cause why he should not
pay the amount specified in the notice.

8.3. SECTION 28AA: - Interest on delayed payment of duty

(1) Notwithstanding anything contained in any judgment, decree, order
or direction of any court, Appellate Tribunal or any authority or in any other
provision of this Act or the rules made there under, the person, who is liable to
pay duty in accordance with the provisions of section 28, shall, in addition to
such duty, be liable to pay interest, if any, at the rate fixed under sub-section

(2), whether such payment is made voluntarily or after determination of
the duty under that section.

9. With the introduction of the Self-Assessment scheme, the onus is on the
importer to comply with the various laws, determine his tax liability correctly
and discharge the same. The importers are required to declare the correct
description, value, classification, notification number, if any, on the imported
goods. Self-assessment is supported by section 17, 18 and 46 of the Customs
Act, 1962 and the bills of entry (Electronic Declaration) Regulation, 2011. The
importer is squarely responsible for self-assessment of duty on imported goods
and filing all declaration and related documents and confirming these are true,
correct and complete. Self-Assessment can result in assured facilitation for
compliant importers. However, delinquent importers would face penal action on
account of wrong self-assessment made with intent to evade duty or avoid
compliance of conditions of notifications, Foreign Trade Policy or any other
provisions under the Customs Act, 1962 or the Allied Acts.

10. It appears that the Importer has willfu11ymis- classification of the
imported goods under C:TH as declared in Table-B- A, to evade the payment of
legitimate custom duty on the imported goods. Therefore, it appears that
importer has intentionally mis-classified the imported goods under CTH as
declared in Table-B- A instead of Correct CTH 96161020 with sole purpose to
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evade legitimate Customs duty is required to be demanded by invoking the
extended period clause under section 28 (4) of the Customs Act, 1962 along
with applicable interest under section 28AA of Custom Act, 1962 and penalty
as applicable.

11. The Importer has cleared the said goods by mis-classifying the same
under CTH as detailed in Table-B-A instead of classifying the goods under
correct CTH 96161020 resulting in short levy of legitimate Customs duty
amounting to Rs 469/- (Four Hundred Sixty Nine Only)therefore, the said
goods having the total assessable value of Rs. 2,040/- (Two Thousand Forty
Only)therefore, the said goods having the total as detailed in Table-B-A appear
to be liable for confiscation under section 111 (m) of the Customs Act 1962.

12. The acts of omission and commission mentioned above, which rendered
the said goods liable for confiscation under Section 111 (m) of the Customs Act,
1962, has rendered the importer liable for penal action under Section 112(a) &
114A of the Customs Act, 1962.

13. In view of the above, the importer M/s CARGORIGIN was called upon to
show cause notice no. 1039/2024-25/AC/Gr. IIG/CAC/JNCH Date ofSCN: 05.09.2024

to the Assistant Commissioner of Customs, Group- 2G, JNCH, Nhava Sheva
asking them, as to why:

(1)

(ii)

(111)

The classification of subject goods claimed under CTH as detailed in
Table-B ''A" of this notice should not be rejected and the same should
not be re-assessed under CTH 96161020.
The imported goods having assessable value of Rs. 2,040/- (Two
Thousand Forty Only)under Bills of entry as detailed in Table-
Bshould not be held liable for confiscation under Section 111(m) of
the Customs Act, 1962.
the differential duty amounting to Rs. 469.07 as detailed in the
Table-B should not be demanded and recovered from them in terms of
section 28(4) of the Customs Act, 1962

(iv)

(V)

Applicable interest on Differential Duty for non-payment of
Differential Duty should not be demanded for the Bills of entry as
detailed in Table-B- under Section 28AA of the Customs Act, 1962
Penalty should not be imposed under Section 112(a) and/ or
114A/ 1 14 AA of the Customs Act, 1962.

Personal Hearing & Written Submissions:

14. The noticee was given opportunity of being heard personally on
30.04.2025, 15.05.2025& 10.06.2025 vide letter dated 15.04.2025,
01.05.2025& 26.05.2025 respectively. However, the importer neither attended
the scheduled personal hearing nor submitted any written reply to the show
cause notice. I find that the importer had been given sufficient opportunities in
compliance of principle of natural justice however the importer did not avail the
same

Discussion and Findings

15. 1 have carefully gone through facts and records of the case. I find that the
main issue before me is to determine the classification of the imported goods.
The SCN has alleged that the imported goods are to be classified under C'TH

96161020 with BCD @20%. However, the Importer has classified the goods
under CTH 39231090 with BCD @15%. The importer has not given any
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submission regarding rightfulness of their classification. Therefore, on the
basis that the goods should be classified according to their essential character
and function, which, in this case, is the dispensing of liquids rather than they
are made of plastic material and Based on the explanatory notes and the
functional description of the goods, I find that the items should be classified
under CTH 96161020.

+

16. 1 observe that after introduction of self-assessment vide Finance Act,
2011, the onus lies on the importer for making true and correct declaration in
all aspects in the Bills of Entry and to pay the correct amount of duty. In the
instant case, the importer failed to correctly classify the goods in the Bill of
entry mentioned in Table B at the time clearance of the goods. This has
resulted in short payment amounting to Rs. 469/- ( Rupees Four Hundred
Sixty Nine only)and hence has caused loss to the public exchequer and
accrued monetary benefit. Therefore, it is evident that the importer has
suppressed the facts and willfully mis-declared the exact nature of the goods
with an intent to evade the custom duty. Hence, the provisions Section 28 (4) is
invocable in the case and the same is recoverable under the provisions of the
Section 28(4) of the Act, along with applicable interest as provided under
Section 28AA of the Customs Act, 1962.

17. Further, the Importer has submitted a false declaration, by suppressing
the facts as stated in above para, under Section 46(4) of the Act as much as the
importer has availed benefit by not declaring the applicable BCD thereof at the
time clearance of the goods. Thus, the imported goods in question are liable for
confiscation under Section 111 (m) of the Customs Act. For the above act of
deliberate omission and commission that rendered the subject goods liable to
confiscation makes the Importer, MIs CARGORIGIN (IEC Code lllOO06641)
liable to penal action u/s 112(a) and/or 114A and/or 114AA of the Customs
Act, 1962 read with the section 28 of the Customs Act, 1962.

18. On the aspect of redemption fine, I find that since the imported goods were
misclassified and lower rate of BCD was availed. Therefore, by not paying the
correct duty by misclassifying the goods, the importer has availed undue
benefit in the instant case and therefore, the liability of the goods for
confiscation would definitely be thcre under Section 111(m) of the Customs
Act, 1962. 1 find that however, the goods imported vide bill of entry as
mentioned in Table - Bare not available for confiscation. In this regard, I rely
upon the order of Hon'ble Madras High Court in the case of Visteon Automotive
Systems India Pvt Ltd Vs CC Chennai [C.M. A. No. 2857 of 2011 &' M. P. No. 1

of 2011] wherein it has been held that:

“The penalty directed against the importer under Section 112 and the Fne
payable under Section 125 operate in two different Pettis. The $ne
under Section 125 is in lieu of confIScation of the goods. The payment of
fIne followed up by payment of duty and other charges leuiable, as per
sub-section (2) of Section 125, fetches relief for the goods from getting
confIScated. By subjecting the goods to payment of duty and other
charges, the improper and irregular importation is sought to be regularised,
whereas, by subjecting the goods to payment of fIne under sub-section (1)

of Section 125, the goods are saved from getting confIScated. Hence, the
auaitability of the goods is not necessary for imposing the redemption $ne.
The opening words of Section 125, "Whenever confIScation of any goods is
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8
authorised by this Act .... ", brings out the point clearly. The power to
impose redemption Ime springs from the authorisation of confIScation of
goods prouided for under Section 111 of the Act. When once power of
authorisation for conftscation of goods gets traced to the said Section
111 of the Act, we are of the opinion that the physical availability of goods
is not so much relevant. The redemption fIne is in fact to avoid such
consequences $ou?ing from Section 111 only. Hence, the payment of
redemption Ime saves the goods from getting confIScated. Hence, their
physical availability does not have any signifIcance for imposition of
redemption fIne under Section 125 of the Act”

19. Now coming to the issue of penalties I and that the impugned notice
proposes penalty under Section 112(a)/114A of the Customs Act, 1962. In this
regard, I find that the importer willfully suppressed the fact that the imported
goods attract higher rate of BCD with malafide intention to evade duty. Hence,
the duty difference amounting to Rs. 469/- ( Rupees Four Hundred Sixty
Nine only)was short paid. I find that in the self-assessment regime, it is the
bounden duty of the Importer to correctly assess the duty on the imported
goods. In the instant case, the Importer has short paid applicable duty which
tantamount to suppression of material facts and willfulmis-statements. The
"mens rea" can be deciphered only from "actusreus" and in the instant case, I
find that the Importer is an entity of repute having access to all kinds of legal
aid. Thus, providing wrong declaration and claiming undue benefit on account
of short-payment IGST by the said Importer in the various documents filed
with the Customs amply points towards their "mens rea" to evade the payment
of duty. Thus, I find that the extended period of limitation under Section 28(4)
of the Customs Act, 1962 for demand of duty is rightly invoked in the present
case. Upon the same findings, I find that the Importer is also liable for penalty
under Section 114A of the Act. I find that the importer is also liable for penalty
under section 114A of the act. Further, as penalty under section 114A is
imposable, penalty under section 112a is avoided.

20. In view of the discussion and findings as above, I pass the following
order:

ORDER

I order to reject the classification of the imported goods under CTH
39231090done by the Importer M/s CARGORIGIN (IEC Code
lllOO06641)for the imported goods covered under Bill of Entry as
detailed in Table -B, and order to and order to classify the goods under
CTH 96161020 and with levy of BCD @20% and consequent IGST.

(i)

(ii) I confirm the demand of differential duty of Rs. 469/- ( Rupees Four
Hundred Shay Nine only) along with applicable interest on the
impugned goods imported vide for Bill of Entry No as detailed in Table -
B under Section 28(4) of the Customs Act, 1962, and order to recover it
along with applicable interest under Section 28AA of the Customs Act,
1962

(iii) I order to confiscate the impugned goods covered under Bill of EntITY as
detailed in Table -B having declared assessable value of Rs. 2,040/- (
Rupees Two Thousand Forty Only)under Section 111(m) of the
Customs Act1 1962. However9 1 give an option tO the importer tO redeem
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these goods on payment of a redemption fine of Rs. 500/- (Rs Five
Hundred only) under section 125(1) of Customs Act, 1962.

f

(iV) I impose a penalty of equal Rs. 2040/- (Rupees Two Thousand Forty
only) plus applicable interest under Section 1 14A of Customs Act. 1962
on the importer M/s CARGORIGIN (IEC Code 1110006641). However,
such penalty would be reduced to 25% of the total penalty imposed
under Section 114A of the Customs Act, 1962 if the amount of duty as
confirmed above, the interest and the penalty is paid within 30 (thirty)
days of communication of this Order, in terms of first proviso to Section
114A of the Customs Act, 1962.

(v) I refrain from imposing penalty under Section 112(a) as the penalty is
imposed under section 114A and 114AA of the Customs Act, 1962

21. This order is issued without prejudice to any other action that may be
taken in respect of the goods in question and/or against the persons
concerned or any other person, if found involved under the provisions of the
Customs Act, 1962, and/or any other law for the time being in force in the
Republic of India. /

Y’

4 VS$Md
a'umar Mishra)

Assistant J26mmissioner of Customs,
Grou#£2G, JNCH, NhavaSheva

37, ADITYA NAGAR, A.B ROAD, INDORE,
MADHYA PRADESH- 452001

To j

M/s CARGORIGIN (IEC Code lllO00664 1 EFt 9869 ) boot fN, &4' OS / 09 J'leV–

Copy to;
:--

E C}.W:

1. The Deputy Commissioner of Customs, CAC, JNCH. , .’
2. The Deputy Commissioner of Customs, CRAC, JNCH.
3. Notice Board

4. Office Copy
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